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LATEST UT CASE LAW 

Just when you thought you were up to date on all the changes… 

Deelah and others (section 117B - ambit) [2015] UKUT 515 (IAC) (30 July 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/515.html 

 (i)             Sections 117A and 117B of the Nationality, Immigration and Asylum Act 2002 are not confined to an 

appeal under section 84(1)(c). They apply also to appeals brought under section 84(1)(a) and (g). 

  

(ii)           Section 117B(4) and (5) of the 2002 Act, which instruct Judges to attribute “little weight” to the 

considerations specified therein, do not give rise to a constitutionally impermissible encroachment on 

the independent adjudicative function of the judiciary. 

  

(iii)         A private life “established”, in the wording and in the context of section 117B(4) and (5) of the 2002 

Act, is not to be construed and confined to the initiation, or creation, of the private life in question and 

not its continuation or development. 

  

(iv)         The adjective “precarious” in section 117B(5) of the 2002 Act does not contemplate only, and is not 

restricted to, temporary admission to the United Kingdom or a grant of leave to remain in a category 

which permits no expectation of a further grant. 

 

JT, R (on the application of) v Secretary of State for the Home Department (s.94B 

NIAA 2002 certification) (IJR) [2015] UKUT 537 (IAC) (28 August 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/537.html 

1. The strength or otherwise of an underlying Article 8 case is relevant to a decision by the respondent whether 

to certify a case under s.94B of the Nationality, Immigration and Asylum Act 2002, in that it may disclose 

a case without a specific case being advanced by the applicant as to why temporary separation whilst an 

appeal is pursued from abroad may lead to a real risk of serious irreversible harm. 

2. In passing s.94B into law, Parliament has plainly and unarguably envisaged the possibility of family 

members, including children, being separated from the individual being removed for a temporary period 

whilst an appeal is pursued from abroad as well as the possibility that, in some cases, appeals pursued 

abroad will succeed. It also envisaged the possibility of some appeals from abroad after certification 

under s.94B succeeding under Article 8. It is not enough for an individual resisting removal pursuant to 

certification under s.94B merely to rely upon general assertions of the impact of temporary separation 

from family members including children. There must be specific engagement with the reasons why it is 

said that there is a real risk of serious irreversible harm during such temporary absence, particularly if 

the underlying substantive claim does not on its face raise the possibility that the impact on the family 

members will be beyond what one may generally assume will be the impact when family members are 

separated. 

3. The judgment of the majority of the European Court of Human Rights in De Souza Ribeiro v 

France (Application No.22689/07) - HEJUD[2012] ECHR 2066 did not state in terms that a suspensive 

remedy was necessary whenever a claim is not manifestly ill-founded in relation to Article 8. What the 

majority spoke of was the need to have "sufficient procedural safeguards and thoroughness by an 

appropriate domestic forum offering adequate guarantees of independence and impartiality". Judicial 

review proceedings are such an appropriate procedural safeguard. 

 

ONM (Remittal to UKFTT with directions) [2015] UKUT 517 (IAC) (17 August 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/517.html  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/515.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/537.html
http://www.bailii.org/eu/cases/ECHR/2012/2066.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/517.html
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 (i)                  The power conferred on the Upper Tribunal, exercisable upon remittal to the First-tier 

Tribunal, by section 12(b)(i) of the Tribunals, Courts and Enforcement Act 2007 to give directions 

is distinct from the power conferred by section 12(3)(b) to give procedural directions. 

  

(ii)                Directions under section 12(b)(i) encompass matters such as guidance on the law and the 

scope of the appeal upon remittal. In formulating such directions, the Upper Tribunal must be 

alert to the jurisdictional limits of the First-tier Tribunal. 

  

(iii)              Directions under section 12(3)(b) relate to matters of procedure concerning the conduct of the 

remitted appeal. 

  

(iv)              Both powers are to be exercised in a manner which promotes the interests of justice and gives 

effect to the overriding objective. 

  

(v)                The decision in PF (Nigeria) v SSHD [2015] EWCA Civ 251 does not rule conclusively that 

the First-tier Tribunal (and, on appeal, the Upper Tribunal) has no jurisdiction to consider a 

ground of appeal which canvasses the frustration of a substantive legitimate expectation, bearing 

in mind the “otherwise not in accordance with the law” statutory ground of appeal enshrined in 

section 84 of the Nationality, Immigration and Asylum Act 2002. 

 

SA, R (on the application of) v Secretary of State for the Home Department (human 

rights challenges: correct approach) (IJR) [2015] UKUT 536 (IAC) (13 August 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/536.html  

(i)                  Tribunals should be alert to distinguish between human rights grounds and public law grounds. 

  

(ii)                In judicial review challenges which include Article 8 ECHR grounds, the question is not whether 

the impugned decision is vitiated by one or more of the established public law misdemeanours. Rather, 

the question is whether a breach of Article 8 has been demonstrated. 

  

(iii)              Provided that the above distinction is appreciated, judicial adjudication of issues of proportionality 

may legitimately be informed by public law principles. 

  

(iv)              The tribunal's approach to proportionality in immigration judicial reviews and immigration appeals 

differs. In judicial review, the role of the Tribunal is limited by the principle of the discretionary area 

of judgment, albeit the intensity of review will invariably depend upon the context. This inhibition does 

not apply in statutory appeals: Huang v SSHD. 

  

(v)                In human rights cases, the focus of the court or tribunal is always on the product of the decision 

making process under scrutiny, rather than the process itself, except where Convention rights which 

have a procedural content are engaged. 

 

AA (Article 15(c)) (Rev 1) Iraq CG [2015] UKUT 544 (IAC) (30 September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/544.html 

 COUNTRY GUIDANCE 

  

Note: References to Iraq herein are to the territory of Iraq excluding the autonomous Iraqi Kurdish Region 

("IKR") unless otherwise stated. 
  

  

A. INDISCRIMINATE VIOLENCE IN IRAQ: ARTICLE 15(C) OF THE QUALIFICATION DIRECTIVE 
  

http://www.bailii.org/ew/cases/EWCA/Civ/2015/251.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/536.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/544.html
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1.  There is at present a state of internal armed conflict in certain parts of Iraq, involving government security 

forces, militias of various kinds, and the Islamist group known as ISIL. The intensity of this armed conflict in the 

so-called "contested areas", comprising the governorates of Anbar, Diyala, Kirkuk, (aka Ta'min), Ninewah and 

Salah Al-din, is such that, as a general matter, there are substantial grounds for believing that any civilian 

returned there, solely on account of his or her presence there, faces a real risk of being subjected to 

indiscriminate violence amounting to serious harm within the scope of Article 15(c) of the Qualification 

Directive. 

  

2.  The degree of armed conflict in certain parts of the "Baghdad Belts" (the urban environs around Baghdad 

City) is also of the intensity described in paragraph 1 above, thereby giving rise to a generalised Article 15(c) 

risk. The parts of the Baghdad Belts concerned are those forming the border between the Baghdad Governorate 

and the contested areas described in paragraph 1. 

  

3.  The degree of armed conflict in the remainder of Iraq (including Baghdad City) is not such as to give rise to 

indiscriminate violence amounting to such serious harm to civilians, irrespective of their individual 

characteristics, so as to engage Article 15(c). 

  

4.  In accordance with the principles set out in Elgafaji (C-465/07) and QD (Iraq) v Secretary of State for the 

Home Department [2009] EWCA Civ 620, decision-makers in Iraqi cases should assess the individual 

characteristics of the person claiming humanitarian protection, in order to ascertain whether those 

characteristics are such as to put that person at real risk of Article 15(c) harm. 

  

B.  DOCUMENTATION AND FEASIBILITY OF RETURN (excluding IKR) 

  
5.  Return of former residents of the Iraqi Kurdish Region (IKR) will be to the IKR and all other Iraqis will be to 

Baghdad. The Iraqi authorities will allow an Iraqi national (P) in the United Kingdom to enter Iraq only if P is 

in possession of a current or expired Iraqi passport relating to P, or a laissez passer. 

  

6.  No Iraqi national will be returnable to Baghdad if not in possession of one of these documents. 

  

7.  In the light of the Court of Appeal's judgment in HF (Iraq) and Others v Secretary of State for the Home 

Department [2013] EWCA Civ 1276, an international protection claim made by P cannot succeed by reference 

to any alleged risk of harm arising from an absence of Iraqi identification documentation, if the Tribunal finds 

that P's return is not currently feasible, given what is known about the state of P's documentation. 

  

  

  

C. POSITION ON DOCUMENTATION WHERE RETURN IS FEASIBLE 
  

8.  It will only be where the Tribunal is satisfied that the return of P to Iraq is feasible that the issue of alleged 

risk of harm arising from an absence of Iraqi identification documentation will require judicial determination. 

  

9.  Having a Civil Status Identity Document (CSID) is one of the ways in which it is possible for an Iraqi 

national in the United Kingdom to obtain a passport or a laissez passer.  Where the Secretary of State proposes 

to remove P by means of a passport or laissez passer, she will be expected to demonstrate to the Tribunal what, 

if any, identification documentation led the Iraqi authorities to issue P with the passport or laissez passer (or to 

signal their intention to do so). 

  

10.  Where P is returned to Iraq on a laissez passer or expired passport, P will be at no risk of serious harm at 

the point of return by reason of not having a current passport or other current form of Iraqi identification 

document. 

  

11.  Where P's return to Iraq is found by the Tribunal to be feasible, it will generally be necessary to decide 

whether P has a CSID, or will be able to obtain one, reasonably soon after arrival in Iraq. A CSID is generally 

required in order for an Iraqi to access financial assistance from the authorities; employment; education; 

housing; and medical treatment.  If P shows there are no family or other members likely to be able to provide 

means of support, P is in general likely to face a real risk of destitution, amounting to serious harm, if, by the 

time any funds provided to P by the Secretary of State or her agents to assist P's return have been exhausted, it 

is reasonably likely that P will still have no CSID. 

  

http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/1276.html
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12.  Where return is feasible but P does not have a CSID, P should as a general matter be able to obtain one 

from the Civil Status Affairs Office for P's home Governorate, using an Iraqi passport (whether current or 

expired), if P has one. If P does not have such a passport, P's ability to obtain a CSID may depend on whether P 

knows the page and volume number of the book holding P's information (and that of P's family). P's ability to 

persuade the officials that P is the person named on the relevant page is likely to depend on whether P has 

family members or other individuals who are prepared to vouch for P. 

  

13.  P's ability to obtain a CSID is likely to be severely hampered if P is unable to go to the Civil Status Affairs 

Office of P's Governorate because it is in an area where Article 15(c) serious harm is occurring. As a result of 

the violence, alternative CSA Offices for Mosul, Anbar and Saluhaddin have been established in Baghdad and 

Kerbala.  The evidence does not demonstrate that the "Central Archive", which exists in Baghdad, is in practice 

able to provide CSIDs to those in need of them. There is, however, a National Status Court in Baghdad, to 

which P could apply for formal recognition of identity. The precise operation of this court is, however, unclear. 

  

  

  

D. INTERNAL RELOCATION WITHIN IRAQ (OTHER THAN THE IRAQI KURDISH REGION) 
  

 14.  As a general matter, it will not be unreasonable or unduly harsh for a person from a contested area to 

relocate to Baghdad City or (subject to paragraph 2 above) the Baghdad Belts.  

  

15.  In assessing whether it would be unreasonable/unduly harsh for P to relocate to Baghdad, the following 

factors are, however, likely to be relevant: 

  

(a) whether P has a CSID or will be able to obtain one (see Part C above); 

  

(b) whether P can speak Arabic (those who cannot are less likely to find employment); 

  

(c) whether P has family members or friends in Baghdad able to accommodate him; 

  

(d) whether P is a lone female (women face greater difficulties than men in finding employment); 

  

(e) whether P can find a sponsor to access a hotel room or rent accommodation; 

  

(f) whether P is from a minority community; 

  

(g) whether there is support available for P bearing in mind there is some evidence that returned failed 

asylum seekers are provided with the support generally given to IDPs. 

  

16.  There is not a real risk of an ordinary civilian travelling from Baghdad airport to the southern 

governorates, suffering serious harm en route to such governorates so as engage Article 15(c). 

  

E. IRAQI KURDISH REGION 

  
17.  The Respondent will only return P to the IKR if P originates from the IKR and P's identity has been "pre-

cleared" with the IKR authorities. The authorities in the IKR do not require P to have an expired or current 

passport, or laissez passer. 

  

18.  The IKR is virtually violence free. There is no Article 15(c) risk to an ordinary civilian in the IKR. 

  

19.  A Kurd (K) who does not originate from the IKR can obtain entry for 10 days as a visitor and then renew 

this entry permission for a further 10 days. If K finds employment, K can remain for longer, although K will 

need to register with the authorities and provide details of the employer. There is no evidence that the IKR 

authorities pro-actively remove Kurds from the IKR whose permits have come to an end. 

  

20.  Whether K, if returned to Baghdad, can reasonably be expected to avoid any potential undue harshness in 

that city by travelling to the IKR, will be fact sensitive; and is likely to involve an assessment of (a)the 

practicality of travel from Baghdad to the IKR (such as to Irbil by air); (b)the likelihood of K's securing 

employment in the IKR; and (c) the availability of assistance from family and friends in the IKR. 
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21. As a general matter, a non-Kurd who is at real risk in a home area in Iraq is unlikely to be able to relocate 

to the IKR. 

  

F. EXISTING COUNTRY GUIDANCE DECISIONS 
22.  This decision replaces all existing country guidance on Iraq 

 

Alubankudi (Appearance of bias) [2015] UKUT 542 (IAC) (23 September 2015)  

URL: http://www.bailii.org/uk/cases/UKUT/IAC/2015/542.html  

(i)                  One of the important elements of apparent bias is that the hypothetical fair minded observer is 

properly informed and possessed of all material facts. 

  

(ii)                The interface between the judiciary and society is of greater importance nowadays than it has ever 

been. Judges must have their antennae tuned to the immediate and wider audiences, alert to the 

sensitivities and perceptions of others, particularly in a multi-cultural society. Statements such as that 

made by the FtT Judge in this case that "the United Kingdom is not a retirement home for the rest of 

the world" had the potential to cause offence and should be avoided. 

 

Bakhtiyar, R (on the application of) v Secretary of State for the Home Department 

(Costs on AoS) (IJR) [2015] UKUT 519 (IAC) (9 September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/519.html  

1.  The costs recoverable by the respondent on a Mount Cook basis include the costs incurred in 

considering whether to contest the claim and, if so, summarising the grounds of defence; they are to be 

assessed on the same basis as if the respondent had engaged a solicitor in private practice. 

  

2. The respondent in cases nominally brought against the Secretary of State is the government, and it is 

the government’s costs that are recoverable. 

  

3. Internal payments and charges within government are not an indication of the government’s 

recoverable costs, and cannot therefore demonstrate a breach of the indemnity principle. 

  

4. A rate of charge for the AoS that is below the relevant Guideline Hourly Rate for the relevant grade of 

lawyer is not shown to be unreasonably high and will be allowed on summary assessment. 

 

Barry (conduct of hearing) [2015] UKUT 541 (IAC) (23 September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/541.html  

In appropriate cases, for example appeals in which the grounds and arguments involve an unmeritorious 

challenge to the rationality of the decision of the FtT, Upper Tribunal Judges, bearing in mind the overriding 

objective, should not hesitate to determine the appeal without hearing from the Respondent's representative. 

KMO (section 117 - unduly harsh) [2015] UKUT 543 (IAC) (25 September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/543.html  

The Immigration Rules, when applied in the context of the deportation of a foreign criminal, are a complete 

code. Where an assessment is required to be made as to whether a person meets the requirements of para 399 of 

the Immigration Rules, as that comprises an assessment of that person's claim under article 8 of the ECHR, it is 

necessary to have regard, in making that assessment, to the matters to which the Tribunal must have regard as a 

consequence of the provisions of s117C. In particular, those include that the more serious the offence 

committed, the greater is the public interest in deportation of a foreign criminal. Therefore, the word "unduly" 

http://www.bailii.org/uk/cases/UKUT/IAC/2015/542.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/519.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/541.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/543.html
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in the phrase "unduly harsh" requires consideration of whether, in the light of the seriousness of the offences 

committed by the foreign criminal and the public interest considerations that come into play, the impact on the 

child, children or partner of the foreign criminal being deported is inordinately or excessively harsh. 

 

MC (Essa principles recast) [2015] UKUT 520 (IAC) (11 September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/520.html 

 1.              Essa rehabilitation principles are specific to decisions taken on public policy, public security 

and public health grounds under regulation 21 of the 2006 EEA Regulations. 

  

2.              It is only if the personal conduct of the person concerned is found to represent a genuine, 

present and sufficiently serious threat affecting one of the fundamental interests of society 

(regulation 21(5)(c)) that it becomes relevant to consider whether the decision is proportionate 

taking into account all the considerations identified in regulation 21(5)-(6). 

  

3.              There is no specific reference in the expulsion provisions of either Directive 2004/38/EC or 

the 2006 EEA Regulations to rehabilitation, but it has been seen by the Court of Justice as an 

aspect of integration, which is one of the factors referred to in Article 28(1) and regulation 21(6) 

( Essa (2013) at [23]). 

  

4.              Rehabilitation is not an issue to be addressed in every EEA deportation or removal decision 

taken under regulation 21; it will not be relevant, for example, if rehabilitation has already been 

completed ( Essa (2013) at [32]-[33]). 

  

5.              Reference to prospects of rehabilitation concerns reasonable prospects of a person ceasing to 

commit crime ( Essa (2013) at [35]), not the mere possibility of rehabilitation. Mere capability of 

rehabilitation is not to be equated with reasonable prospect of rehabilitation. 

  

6.              Where relevant (see (4) above) such prospects are a factor to be taken into account in the 

proportionality assessment required by regulation 21(5) and (6) (( Dumliauskas [41]). 

  

7.              Such prospects are to be taken into account even if not raised by the offender 

( Dumliauskas [52]). 

  

8.              Gauging such prospects requires assessing the relative prospects of rehabilitation in the host 

Member State as compared with those in the Member State of origin, but, in the absence of 

evidence, it is not to be assumed that prospects are materially different in that other Member State 

( Dumliauskas [46], [52]-[53] and [59]). 

  

9.              Matters that are relevant when examining the prospects of the rehabilitation of offenders 

include family ties and responsibilities, accommodation, education, training, employment, active 

membership of a community and the like ( Essa (2013) at [34]). However, lack of access to a 

Probation Officer or equivalent in the other Member State should not, in general, preclude 

deportation ( Dumliauskas [55]) 

  

10.          In the absence of integration and a right of permanent residence, the future prospects of 

integration cannot be a weighty factor ( Dumliauskas [44] and [54]). Even when such prospects 

have significant weight they are not a trump card, as what the Directive and the 2006 EEA 

Regulations require is a wide-ranging holistic assessment. Both recognise that the more serious 

the risk of reoffending, and the offences that a person may commit, the greater the right to 

interfere with the right of residence (Dumliauskas at [46] and [54]). 

 

http://www.bailii.org/uk/cases/UKUT/IAC/2015/520.html
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MS, R (on the application of ) v Secretary of State for the Home Department (excluded 

persons: Restrictive Leave policy) (IJR) [2015] UKUT 539 (IAC) (22 September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/539.html 

 The Restrictive Leave to Remain ("RLR") policy 

  

(i)             With effect from 2 September 2011, the respondent introduced a policy pursuant to which she 

granted RLR to persons who were excluded from the Refugee Convention but whose removal 

would be in breach of Article 3 of the ECHR. The policy is stated to have three purposes, namely 

the public interest in maintaining the integrity of immigration control; public protection to ensure 

monitoring of where an individual lives and works and prevent their access to positions of trust, 

and upholding the international rule of law by supporting broader international obligations to 

remove individuals excluded from the Convention as soon as possible. 

  

(ii)           Under the RLR policy, the duration for which leave is granted is usually a maximum of six 

months at a time, with an active review prior to the expiry of the leave when consideration is 

given to whether the individual can be removed, the intention being to effect removal at the 

earliest opportunity. The RLR policy also provides for conditions to be imposed, usually as 

follows: (i) a condition as to the place of residence, specifying the frequency with which the 

individual is permitted to live away from the designated place of residence; (ii) a condition 

restricting the individual's employment or occupation; (iii) a condition requiring the individual to 

report to an Immigration Officer or the Secretary of State at regular intervals; and (iv) a 

condition prohibiting the individual from studying at an educational institution without the prior 

consent of the Secretary of State. The RLR policy of 2 September 2011 is a lawful policy. The 

same applies to the subsequent RLR polices dated 28 May 2012 and 23 January 2015. 

  

(iii)         There is sufficient flexibility within the RLR policy for decision makers to depart from the usual 

rule of only granting RLR for a maximum of six months at a time and of imposing the conditions 

described. The flexibility is comprised, inter alia, in the need to consider which of the types of 

condition are appropriate, the particular terms of the condition imposed and whether or not the 

point has been reached in the particular case where the only reasonable course available to the 

Secretary of State is to grant indefinite leave to remain ("ILR"). 

  

(iv)         In considering the duration of the grant of leave and the type and detail of the conditions to be 

imposed, it will be necessary for decision makers to consider the impact on the best interests of 

any children as a primary consideration. 

  

(v)           Whilst the imposition of time limited leave may have an impact on the quality of family life, in 

that, it may be stressful for all members of the individual's family to live under the continual 

"threat" every six months of the individual concerned being removed, it does not interfere with the 

continuance of family life. 

  

(vi)         Very strong evidence would be needed to prevail over the public interest and public protection 

considerations which are given effect in the three purposes of the RLR policy so as to make it 

unreasonable for the respondent not to grant RLR for more than six months or not to impose the 

usual conditions. 

  

ILR: Consideration of whether the end point has been reached: 

  

(i) The consideration of whether or not the point has been reached where the only reasonable course is 

to grant ILR will depend upon a variety of factors, including: (a) the reasons why the individual 

was excluded from the Refugee Convention; (b) whether the applicant has remained blamelessly in 

the United Kingdom for a lengthy period of time; (c) the prospect of removal of the applicant to his 

or her home country, involving an appraisal of the political circumstances of the home country 

bearing in mind that the international reputation of the United Kingdom which can be in point in 

these cases and (d) the particular circumstances of the applicant and his life in the United 

Kingdom. 

  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/539.html
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(ii) This is not an exhaustive list. Failure to consider this aspect of the policy and provide reasons may 

amount to an error of law. However, there will be cases when the suggestion that the end point has 

been reached is so hopeless that reasons are not required in relation to this aspect of the policy 

  

The Discretionary Leave to Remain ("DLR") policy 

  

(i) The current Discretionary Leave policy (applicable since 24 June 2014) as well as its predecessor 

(the policy in place from at least November 2012) states that the RLR policy will apply unless 

exceptional circumstances justify divergence from the policy. This overarching policy, of not 

diverting individuals from the RLR policy unless there were exceptional circumstances, is also a 

lawful and rational policy. 

  

(ii) The respondent is entitled to apply her overarching policy. She is therefore not obliged to give 

reasons for applying the RLR policy to an individual and not diverting him or her to the DLR 

policy, unless there are plainly exceptional circumstances which she may have overlooked capable 

of outweighing the public interest in the three purposes of the RLR policy. If an individual is not 

diverted to the DLR policy, the transitional provisions in the DLR policy will not be applicable to 

him or her. 

  

Delay 

  

In cases where there has been a delay in making a decision on an in-time application for extension of 

leave and where, during the period of the delay, the applicable policy for excluded persons who 

cannot be removed has changed from the DLR policy that was applicable to such persons prior to 

2 September 2011 to the RLR policy applicable since 2 September 2011, an argument based upon 

"historic injustice" is not available, applying by analogy the judgment of the Supreme Court in TN 

and MA (Afghanistan) v Secretary of State for the Home Department [2015] UKSC 40. 

 

Weldemichael and another (St Prix C-507/12; effect) [2015] UKUT 540 (IAC) (23 

September 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/540.html  

An EEA national woman will retain continuity of residence for the purposes of the Immigration (European 

Economic Area) Regulations 2006 (the 2006 EEA Regulations) for a period in which she was absent from 

working or job-seeking owing to the physical constraints of the late stages of pregnancy and the aftermath of 

childbirth if, in line with the decision of the CJEU in Jessy St Prix: 

(a)            at the beginning of the relevant period she was either a worker or seeking employment; 

(b)            the relevant period commenced no more than 11 weeks before the expected date of 

confinement (absent cogent evidence to the contrary that the woman was physically constrained 

from working or seeking work); 

(c)            the relevant period did not extend beyond 52 weeks; and, 

(d)           she returned to work. 

So long as these requirements are met, there will be no breach of the continuity of residence for the purposes of 

regulation 15. Time spent in the United Kingdom during such periods counts for the purposes of acquiring 

permanent residence. 
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